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Questions for the Board

• Law Court: What Impact, if Any, Does the Law Court’s Feb. 16, 2023, 
Decision in Mabee I have on the Board’s Nov. 19, 2020, Decisions Issuing 
the Nordic Permits?

• When Does the Department’s Application Processing Period End?
• Are Events That Occur After the Issuance of a License Within the 

Application Processing Period?
• Must a Licensee Continue to Maintain TRI After a License has been Issued?
• May the Board Revisit the Prior Findings on TRI based on Post-Licensing 

Developments?
• What Authority Does the Board Have with Respect to Post-Licensing 

Developments?

Staff Will Provide Recommended Decision Addressing such Questions 
at the Board’s Oct. 19, 2023, Meeting



The Project



Intertidal Area 



Parcels to Know



Timeline 



Timeline 



October 2018 
• Nordic Aquafarms submits initial 

application (MEPDES/Waste 
Discharge License)

• Contains first set of Title, Right, or 
Interest Documentation

• Accepted as Complete for 
Processing on November 9, 2018



Dec. 2018 / Jan. 2019 
• Upstream Watch raises issues regarding 

TRI 

• Department Request for Additional 
Information

–  1/22/19 - Kavanah Letter

• Proposed Consolidation of MEPDES 
application with planned applications 
for NRPA, Site Law, and Air Emissions

• MEPDES application placed on hold 
pending consolidation



April / May 2019 
• Upstream Watch Pre-Application 

Comments on TRI
– April 22, 2019
– May 1, 2019

• NRPA/Site Application Submitted 
May 17, 2019

• Nordic Submits Additional TRI 
Package / Responses to Kavanah 
letter 

• May 29, 2019, letter from Dep. 
Commissioner Loyzim requesting 
additional information



June 2019 
• June 10 – Nordic Response to 

Loyzim Letter

• June 12 – Renewed Challenge to 
TRI

• June 13, 2019 – Department 
Accepts Applications as Complete 
for Processing



Timeline 



Title, Right, or Interest
Chapter 2: RULE CONCERNING THE PROCESSING OF APPLICATIONS AND OTHER 

ADMINISTRATIVE MATTERS 

D. Title, Right or Interest. Prior to acceptance of an application as complete for processing, an applicant 
shall demonstrate to the Department's satisfaction sufficient title, right or interest in all of the property that is 
proposed for development or use. An applicant must maintain sufficient title, right or interest throughout the entire 
application processing period.  

The Department may return an application, after it has already been accepted as complete for processing, if the 
Department determines that the applicant did not have, or no longer has, sufficient title, right or interest 



Excerpts from Completeness Letter on TRI



Excerpts from Completeness Letter on TRI



Title, Right, or Interest
Chapter 2: RULE CONCERNING THE PROCESSING OF APPLICATIONS AND OTHER 

ADMINISTRATIVE MATTERS 

D. Title, Right or Interest. Prior to acceptance of an application as complete for processing, an applicant 
shall demonstrate to the Department's satisfaction sufficient title, right or interest in all of the property that is 
proposed for development or use. An applicant must maintain sufficient title, right or interest throughout the entire 
application processing period.  

The Department may return an application, after it has already been accepted as complete for processing, if the 
Department determines that the applicant did not have, or no longer has, sufficient title, right or interest 



Timeline 



Timeline 



TRI Filings During Hearing Process

• Multiple Requests to Return the 
Applications Pre-Hearing

• Responses from Board
– Aug 23 Letter from Presiding Officer 

Duchesne 

– Procedural Orders
• 3rd – Nov. 1, 2019
• 4th – Nov. 8, 2019
• 5th – Nov. 26, 2019
• 8th – Jan. 24, 2020
• 9th – Jan. 31, 2020



Timeline 



Timeline 



Hearing 
• Four Day Hearing

• TRI Not One of the Topics for 
Testimony at Hearing, But Parties 
Could and Did Submit Written 
Comment and Argument

• Two Motions Feb 14 & 18 
Renewed Efforts to Return 
Applications



Post-Hearing
• Motions to Dismiss (i.e. Return 

Application) and Conduct Hearing 
on TRI

• 12th and 13th POs, Scheduled Oral 
Argument for April

• Oral Argument Held April 16, 
2020 on TRI

• Additional Motion on TRI



Timeline 



Post-Hearing
• 20th PO - Motion to Stay or Dismiss (Return Application)  

denied. 
– the Board has considered and denied petitions by MGL to 

revisit the Commissioner’s decision and stay the proceeding or 
return Nordic’s applications based upon MGL’s assertions that 
Nordic has not demonstrated sufficient TRI in the intertidal 
lands where Nordic’s proposed pipelines would be located if 
permits were issued. As the Board has previously stated, the 
courts will ultimately decide the ownership of the intertidal 
area in question and any issues raised about the parameters of 
the Eckrote easement. 



Timeline 



Timeline 



Board Orders
• Deliberative Session Held 

• Draft Permit Decisions Issued for Public 
Comment
– Air Emissions Jul. 17
– MEPDES Aug. 3

• Board Orders Issued Approving 3 
Permits (Air Emissions, MEPDES/WDL, 
Site/NRPA)



Timeline 



Excerpt from Board Findings on 
Issue of TRI



Timeline 



Timeline 



Appeals of Board Decisions Issuing 
Permits

• Appealed to Superior Court

• Licenses Upheld by Superior Court

• Superior Court Decision Appealed to 
Law Court



Timeline 



Quiet Title Action / Mabee I



Quiet Title Action
• In 2019, Mabee and Grace filed a quiet title 

action asking the Superior Court to determine 
the ownership of  the intertidal area

• Following a multi-day trial, the Superior Court 
entered judgment primarily in favor of the 
Eckrotes/Nordic regarding ownership and land 
use rights in the intertidal area

• Mabee-Grace Appealed to Law Court, which 
vacated the Superior Court Decision and found 
in favor of Mabee-Grace



Excerpt from Quiet Title Decision 
(Mabee I)



Timeline 



Timeline 



Suspension Proceedings
§342. Commissioner, duties

11-B.  Revoke or suspend licenses and permits.  Notwithstanding Title 5, section 10051, after written 
notice and opportunity for a hearing pursuant to Title 5, chapter 375, subchapter 4, the commissioner 
may revoke or suspend a license whenever the commissioner finds that: 
 
A. The licensee has violated any condition of the license; 

B. The licensee has obtained a license by misrepresenting or failing to disclose fully all relevant facts; 

C. The licensed discharge or activity poses a threat to human health or the environment; 

D. The license fails to include any standard or limitation legally required on the date of issuance; 

E. There has been a change in any condition or circumstance that requires revocation or suspension of 
a license;   

F. There has been a change in any condition or circumstance that requires a corrective action or a 
temporary or permanent modification of the terms of the license; 

G. The licensee has violated any law administered by the department; or  

H. The license fails to include any standard or limitation required pursuant to the federal Clean Air Act 
Amendments of 1990.   

For the purposes of this subsection, "license" includes any license, permit, order, approval or 
certification issued by the department and "licensee" means the holder of the license.  



Suspension Proceedings
• Mabee and Upstream Filed Petitions to Suspend or 

Revoke Alleging:
– Change in Circumstances
– Misrepresentation

• Per Statute Authority Granted to Commissioner

• Commissioner Initiated Suspension Proceedings on April 
28, 2023

• Commissioner Declined to Initiate Revocation Proceedings

• Commissioner Suspended NRPA/Site and Air Emissions 
Licenses on June 21, 2023



Timeline 



Timeline 
Jun. 21, 2023

Air & NRPA/Site 
Permits Suspended



Excerpt from Commissioner 
Suspension Decision



Excerpt from Commissioner 
Suspension Decision



Excerpt from Commissioner 
Suspension Decision



Other Litigation
• Eminent Domain Action

– City of Belfast took by eminent domain certain 
intertidal property and rights

– Granted easement to Nordic to access/construct pipes
– City’s action has been appealed 

• Conservation Easement 
– Confirmed in effect following Quiet Title Action
– Requires actions to amend or terminate



Suspension Proceedings



Other Litigation
• Bureau of Public Lands – Submerged Lands Lease

– Rescinded on September 7, 2023, Following Remand

• Additional Litigation



Timeline 
Jun. 21, 2023

Air & NRPA/Site 
Permits Suspended



 



Excerpt from Law Court Remand 
Order



Remand Order from Superior Court



 



Questions for the Board

• Law Court: What Impact, if Any, Does the Law Court’s Feb. 16, 2023, 
Decision in Mabee I have on the Board’s Nov. 19, 2020, Decisions Issuing 
the Nordic Permits?

• When Does the Department’s Application Processing Period End?
• Are Events That Occur After the Issuance of a License Within the 

Application Processing Period?
• Must a Licensee Continue to Maintain TRI After a License has been Issued?
• May the Board Revisit the Prior Findings on TRI based on Post-Licensing 

Developments?
• What Authority Does the Board Have with Respect to Post-Licensing 

Developments?

Staff Will Provide Recommended Decision Addressing such Questions 
at the Board’s Oct. 19, 2023, Meeting



Contact:

www.maine.gov/dep

Kevin Martin
Policy Director

kevin.martin@maine.gov
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